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DUTY OF PUBLIC UTILITY TO SUPPLY 
ADEQUATE FACILITIES, THOUGH PRE- 
VENTING FAIR RETURN ON INVEST- 
MENT. 





It cannot be doubted, that it is well-set- 
tled that it is unconstitutional to deny to a 
public utility the right to earn a compensa- 
tory rate from the employment of its prop- 
erty in public service. For example if a 
general plan or scheme in the fixing of 
maximum rates will prevent a public utility 
from realizing a fair profit for such use, 
the rate fixed will be held void under the 
Fourteenth Amendment. 

But how stands the matter when a pub- 
lic service commission requires of a public 
utility to do a particular thing and that 
cannot be done unless at such an outlay of 
capital as will cause either an absolute loss, 
or from the outlay there will be no rea- 
sonable prospect of a return, that will be 
compensatory in the constitutional sense? 

It seems that the cases as to this are 
divisible into two classes, one where the 
order for a facility comes within what are 
the positive duties by the utility, and 
the order for the doing of something not 
within such duties, but to supply a facility 
for the better convenience of the public. 

A recent decision by the Supreme Court 
concerned the installation and maintenance 
of a passenger service on a branch railway 
line hitherto used only for freight service. 
The railroad company claimed that the 
expense attendant on the change to and 
maintenance of such service would prevent 
it from earning the compensation to which 
it was entitled. Chesapeake & O. Ry. Co. 
v. West Virginia, 37 Sup. Ct. 234. 

The Supreme Court in overruling this 
contention, said: “One of the duties of a 
railroad company doing business as a com- 
mon carrier is that of providing reasonably 
adequate facilities for serving the public. 





This duty arises out of the acceptance and 
enjoyment of the powers and privileges 
granted by the state and endures so long 
as they are retained. It represents a part 
of what the company undertakes to do in 
return for them, and its performance can- 
not be avoided merely because it will be 
attended with some pecuniary loss. That 
there will be such a loss is, of course, a cir- 
cumstance to be considered in passing upon 
the reasonableness of the order, but it is 
not the only one. The nature and extent 
of the carrier’s business, its productiveness, 
the character of the service required, the 
public need for it and its effect upon the 
service already being rendered, are also to 
be considered.” 


Quite evidently, we think, the court 
viewed this order as requiring the perform- 
ance of one of positive duties. Though 
the carrier had heretofore established no 
passenger service on this branch line, yet it 
was considered that, if it accepted a charter 
authorizing the carrier to haul both freight 
and passengers, it could, if there was pub- 
lic need therefor, be compelled to revolu- 
tionize its entire business though incurring 
substantial loss thereby. 

In one of the cases cited by the opinion, 
a distinction was drawn, as stated above, 
between positive duties and those reason- 
ably to be required by the state. In that 
case it was said by Justice Lamar, that in 
the latter kind of case expense is a more 
important matter than in the former, but 
it was not said that even in such cases the 
expense would control. Washington, ex 
rel. v. Fairchild, 224 U. S. 510. 


Taking, however, that case and the in- 
stant case, and it is to be deduced, that 
there is a most material difference in gen- 
eral rate cases, and those for the providing 
of facilities within the fair discretion of a 
commission to be ordered. 


The court said: “It well may be that the 
power of regulation which a state possesses 
over private property devoted to public 
use gives no warrant for requiring that an 
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existing line of railroad, lawfully devoted 
to a particular public use, such as carrying 
freight, shall be devoted to a further public 
use, such as carrying passengers, but, even 
if this be so, it has no bearing on the val- 
idity of the order in question.” It is then 
recited that the charter merely provides 
for a railway company without leaving it 
free to devote its property to freight service 
only or to passenger service only, but de- 
clared it to be “a public highway and free 
to all persons for the transportation of their 
persons and property. * * * Thus in legal 
contemplation, the branch line was devoted 
to the transportation of passengers as well 
as of freight, even though actually used 
only for the latter.” 


The obligation in a charter and the ac- 
ceptance of any benefits thereunder, rises 
higher than from any practice under the 
common law, which measures duty accord- 
ing to the way a carrier holds himself out 
to the public. This case did not seem to 
be regarded as coming under any rule as 
to reasonable, but not positive, duties. 








NOTES OF IMPORTANT DECISIONS. 





WORKMEN’S COMPENSATION ACT — 
MARRYING AFTER ACCIDENT.—New York 
Workmen’s Compensation Act provides in one 
section for recovery by wife or children, and 
in another section as to one leaving no wife or 
children for recovery by dependents and “all 
questions of dependency shall be determined as 
of the time of the accident.” 


In Crockett v. International Ry. Co., 162 N. 
Y. Supp. 357, an accident occurred six days 
prior to marriage and the injured party died 
just a month after the marriage. State Indus- 
trial Commission submitted to the court the 
question of right of award by the surviving 
widow or by dependents as of the date of the 
accident. It was ruled by Supreme Court in 
Appellate Division that the award went to the 
widow. 


The court reasoned that the question of the 
time of determining dependency had nothing 
to do with the other section referring to wife 
or children. Is this so, or, rather, is it not 





true that the qualification shows purpose of 
the legislature, generally, to point to the status 
of things at the time of death? It would not 
be in the mind of the legislator to qualify first 
section by saying the question of which wife 
depends upon the wife at the time of the acci- 
dent. There is not supposed to be a fluctuation 
as to wife or children, like there might be in 
case of dependents. But there seems rather a 
declaration, that all rights shall be determined 
as of that time; in other words, any accident 
resulting in injury from which death ensues is 
carried forward, just as if the death were in- 
stantaneous. 

Looking at the matter in this way, a subse- 
quent marriage could not intervene to cut out, 
so to speak, a vested right given by the statute. 
The proximate cause of the death is the acci- 
dent, and the time that ensues is something 
immaterial. To allow this to be changed would 
seem to require some express statutory declara- 
tion. Otherwise, you make the consequent ill- 
ness the proximate cause. 





CHAMPERTY AND MAINTENANCE—AT- 
TORNEY SOLICITING CLAIMS FOR DAM- 
AGES TO BE SUED FOR BY ANOTHER AT- 
TORNEY.—In Ellis v. Frawley, 161 N. W. 364, 
decided by Wisconsin Supreme Court, it was 
ruled that services rendered by one attorney, 
who agreed to solicit claims for damages for 
destruction by a flood, to be prosecuted by an- 
other attorney upon a contingent fee, did not 
entitle the former to recover from the latter, 
either upon contract or in quantum meruit. 


The theory upon which the court proceeds is, 
that public policy condemns such an undertak- 
ing and, notwithstanding compensation has 
been collected in successful prosecution of such 
claims, the parties are left where they stand 
without any aid from the court to enforce any 
right thereunder. 

The opinion cites a number of cases in which 
contracts by attorneys with laymen of like 
nature ‘have been condemned and then says: 
“If it is against public policy for a layman 
to foment litigation and make a claim bureau 
of himself under a contract with a law firm, 
it would seem fully as much so for a lawyer 
to do the same thing.” 

Nevertheless we doubt very greatly whether 
a contract by an attorney, whereby he is to 
procure business and turn it over to another 
attorney and the two to share in the proceeds, 
though on a contingent basis, is condemned, 
that is to say, if both shall appear of record 
as attorneys for plaintiffs. Essentially, the 
former attorney is before the court in a capacity 
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the law recognizes. Also essentially it might 
be thought he is a fomenter of litigation, that 
is to say, if to solicit a justiciable claim is to 
foment litigation. 

It seems to us difficult to draw the line in 
some of the cases. It is proper even from an 
ethical standpoint to bring suits on a basis for 
a contingent fee, and it may be as violative of 
public policy for one attorney to solicit a claim 
for prosecution by another attorney as it is for 
a layman to do the same thing, but is not an 
attorney who thus solicits standing in a differ- 
ent relation to a plaintiff than where a layman 
solicits? Can he, if he tries, shake off his pro- 
fessional character so that he stands as a lay- 
man? If not, is it essential that there should 
be a standing of both attorneys before the court 
in a professional relation as to the prosecution 
of the claim solicited? 





STATUTE OF LIMITATIONS—ACTION ON 
INSURANCE POLICY FOR PRESUMPTIVE 
DEATH.—In N. Y. Life Ins. Co. v. Brame, 73 
So. 806, decided by Supreme Court of Missis- 
sippi, a six-year statute of limitations was inter- 
posed to recovery on a policy, where suit was 
brought upon presumption of death of assured 
seven years after his disappearance. It was 
ruled that, as beneficiary had a reasonable time 
under the policy to present her proofs of loss 
and the only way of making such proof was 
by relying on the presumption of death, the 
right of action was in abeyance until the neces- 
sary seven years of unexplained absence ex- 
pired. 

We lay no great stress, as the court seemed 
to do, on the reasonableness of the time allowed 
for presenting the proofs of loss, for, after all, 
the right of action arose upon the happening 
of the death insured against. We, neverthe- 
less, agree that the ruling rejecting the defense 
under the statute was proper. We think the 
presumption, if of any force at all, carried for- 
ward the period of seven years so as to make 
the right of action accrue on its expiration. 

This presumption makes the absent party 
dead when the law steps in and says he is dead 
and not before that time. In the absence of all 
proof to show death at a prion time, the law 
steps in and says now, and not before this time, 
he is to be deemed dead. Now, and not before 
this, his complete non-existence in fife gives 
rights arising from death. 

But how is it, say, in an insurance case, as 
to premiums paid during the seven years neces- 
sary for the death to be presumed? 

A companion case to the above holds that the 
widow may recover for all the premiums she 





paid during that time. Same v. Same, 73 So. 


812. 

In this ruling it seems to us the court erred. 
If there was no showing of death until the 
seven years expired, then there was no proof of 
death before that time. The beneficiary should 
not be allowed to blow hot and cold on this 
proposition. 


In this, however, we find ourselves in dis- 
agreement with Behlmer v. Grand Lodge A. O. 
U. W., 109 Minn. 305, 123 N. W. 1071, 26 L. R. 
A. (N. S.) 305, which held that a beneficiary 
paying premium for one year after disappear- 
ance of assured, had a right of action on the 
policy when the seven-year presumption prov- 
ing his death had expired. It seems to us that 
in contemplation of law he was living during 
that period. 








THE NATIONAL EMPLOYERS’ LIA- 
BILITY ACT.—PART I.—GENERAL 
PROVISIONS.* 


Object of the Act.—The intention of 
Congress in enacting the Employers’ Lia- 
bility Act and the Safety Appliance Acts 
is clearly apparent from the context of 
these acts, i. 4., to protect those employed 
in the hazardous occupation of. railroad 
transportation by imposing on the employer 
the duty of exercising a higher degree of 
diligence in the management of the roads 
than was required by the common law, 
thereby reducing the danger of injury. 


It is a recognition by Congress of the 
broad humanitarian views of the right of 
employes now prevailing, instead of the 
narrower one established by the common 
law at a time when the workingman was 
accorded but few privileges, and considered 
but little better than a serf; when property 
rights were recognized as paramount to per- 
sonal rights. It expresses the twentieth 


*This article is a revision of a paper read by 
Judge Trieber at a meeting of the Arkansas Bar 
Association. Many of the suggestions made by 
Judge Trieber are of such practical value to 
counsel that we take pleasure in giving it a 
wider circulation. Part II will follow next week. 
—EDITOR, 
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century conception of human rights in- 
stead of that of preceding centuries, a view 
now generally recognized by all civilized 
nations. 

The first complete act on this subject 
was enacted June 11, 1906, but was de- 
clared unconstitutional by the Supreme 
Court, so far as it applied to the states, 
upon the ground that the language of the 
act was so broad as to include intrastate 
traffic and employes injured in such traffic, 
and could not be separated. The opinion 
of the court was delivered by Mr. Justice, 
now Chief Justice White. Only one other 
judge concurred in his opinion as a whole; 
Chief Justice and two Associate Justices 
concurred in the result, but not with all 
that was stated in the opinion as to the 
power of Congress to legislate upon the 
subject of the relations between master and 
servant; four Justices dissented, holding 
that the act was constitutional. Shortly 
aiter this decision President Roosevelt sent 
a special message to Congress, urging the 
enactment of a new act free from the con- 
stitutional objections pointed out by the 
Supreme Court, whereupon Congress 
enacted the present act, which was approv- 


ed April 22, 1908, framing it so as to apply, 


only to interstate traffic, and employes 


while engaged in such traffe. 


The constitutionality of this act, when 
assailed, was sustained unanimously in all 
respects in Second Employers’ Liability 
Cases. In this last opinion the court also 
finally settled the important principle that 
rights granted under an act of Congress are 
enforceable, as of right, in the courts of 
the states, even if conflicting with the policy 
of the state, as expressed in its statutes and 
the decisions of its courts. 


The importance of this act to the profes- 
sion cannot be overestimated, as all state 
statutes, prescribing rules for the liability 
of railroads for injuries to their employes 
are, by this act of Congress, superseded, if 


Employers’ Liability Cases, 207 U. S. 463. 
223 U. 8S. 1. 


(1) 
(2) 





the injury occurs while the employe was 
engaged in interstate commerce.* 


Removal of Causes Under the Act—A 
construction immediately after the enact- 
ment of this act, which gave rise to consid- 
erable complaint, was that as an action for 
such injuries was under an act of Congress, 
it could be removed from the state to the 
national courts upon the ground that it in- 
volved a federal question, even in the ab- 
sence of a diversity of citizenship of the 
parties. In 1910 Congress amended the act 
to remove this objection by providing that 
the action may be brought either in a state 
or national court, and if brought in a state 
court, is not removable. That amendment 
also provides that a suit brought originally 
in a national court may be instituted in the 
district of the residence of the defendant, 
or in which the cause of action arose, or in 
which the defendant may be doing business 
at the time such action is commenced. This 
last provision was inserted to obviate the 
necessity of a plaintiff who desired to main- 
tain a suit on a cause of action arising un- 
der this act, in a national court, being com- 
pelled to institute it in the district in which 
the railway company maintained its princi- 
pal office, such being the proper venue 
when the jurisdiction of a national court 
is invoked upon the ground that the right 
of action is granted by an act of Congress. 
This frequently compelled an injured em- 
ploye, or, if dead, his personal representa- 
tive, to resort to a tribunal far from where 
he and his witnesses resided, an inconven- 
ience and expense frequently preventing 
such a proceeding. 


Shortly after the enactment of this 
amendatory act the question arose whether 
such an action could be removed from a 
state to a national court upon the, ground 
of diversity of citizenship alone, it being 
contended on behalf of the railroads that 
the amendment was only intended to pre- 
vent a removal upon the ground that the 


(3) Second Employers’ Liability Cases, supra; 
Seaboard Air Line v. Horton, 233 U. S. 492. 
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action involved a federal question, and did 
not affect the right of removal when based 
upon a diversity of citizenship. The in- 
ferior courts, with one exception, have de- 
nied the contention on behalf of the rail- 
roads, and, as under the law, a judgment 
of a trial court remanding a removed cause 
to the state court whence it had been re- 
moved is not subject to review by an ap- 
pellate tribunal, the decision of the na- 
tional courts on this question so far are, 
with one exception, by circuit and district 
courts. The one case decided by an appel- 
late court is Teel v. Railway Company,* 
where it was held, as has been held in all 
other reported cases,® that an action under 
the amendatory act cannot be removed 
from a state to a national court for any 
cause. The Supreme Court of Arkansas, 
in Kansas City Southern Ry. Co. v. Cook,° 
and other cases since decided by that court, 
reached the same conclusion. 


On June 21, 1915, the Supreme Court 
of the United States sustained this view 
in Kansas City Southern Ry. Co. v. Leslie.’ 


If a defendant railway company removes 
a cause from a state to a national court 
upon the ground of diversity of citizenship 
when it is not alleged in the complaint that 
it arose under this act, and a claim of the 
plaintiff that the action is based on the Em- 
ployers’ Liability Act, although that fact 
does not appear from the complaint, and 
therefore is not removable, is successfully 
resisted on the motion to remand upon that 
ground, it cannot be claimed in the appellate 
court that the trial court erred in holding 
that the action was under the state law, the 
railroad having invited the error, if it was 


(4) 204 Fed. 918, 121 C. C. A. 210. 

(5) Symonds vy, St. Louis, ete, Ry. Co., 192 
Fed. 353; Lee v. St. Louis, ete., Ry. Co., 193 Fed. 
685; Strauser v. C., B. & Q. Ry. Co., 193 Ped. 293; 
Hulac v. Chicago & N, W. Ry. Co., 194 Fed. 747; 
Ulrich v. N. Y., N. H. & H. Ry. Co., 193 Fed. 768; 
McChesney v. Railroad Co., 197 Fed. 85; Kelley v. 
Railway Co., 201 Fed. 602; Patton v. Railway 
Company, 208 Fed. 29, 

(6) 100 Ark. 467. 


(7) 238 U. S, 599. 





such. But a removal may be had if the 
complaint fails to show that the injury was 
caused while employed in interstate traffic, 
as it is the record at the time of the re- 
moval which controls. In Strother v. Un- 
ion Pacific R. R. Co.,° it was held that 
when the complaint contains two counts, 
one under the federal act, and the other 
under the state or common law, the cause 
could be removed if a diversity of citizen- 
ship exists, on the count stating a common 
law cause of action, and such removal car- 
ried the entire cause with it. The reason- 
ing upon which this conclusion of the 
learned judge is based does not appeal to 
me as convincing. 


When Is a Railway Engaged in Inter- 
state Traffic? —An important question 
which naturally arises in every case under 
this act is, when is a railroad engaged in 
interstate commerce? The decisions of the 
Supreme Court are numerous on that sub- 
ject, and practically without conflict. They 
may be summarized as follows: 

It is engaged in interstate commerce: 

(a) When the road extends to and is op- 
erated in two or more states, or between a 
state and a territory, or the District of 
Columbia. 

(>) When the road, although within the 
limits of only one state, sells passenger 
tickets or issues bills of lading for freight 
to be transported from one state to another, 
although the transportation in the other 
state is to be performed by a connecting 
carrier. 

(c) Even if it sells no passenger tickets 
for passage outside the state, and issues no 
bills of lading for the carriage of freight 
beyond the lines in its own state, but car- 
ries freight to be delivered to a connecting 
carrier in the same state for the purpose 
of being carried to another state. 

(d) If it transports over its lines cars 
loaded with freight delivered to it from or 


(8) Illinois Central Ry. Co. v. Egan, 203 Fed. 
938, 122 C. C. A. 239 (8th Ct.). 
(9) 220 Fed, 731 (D. C.). 
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intended for another state.*° In short, a 
mere participation by a railroad in the 
transportation of traffic destined from a 
point in one state to a point in another state 
makes it a road engaged in interstate com- 
merce.” 


(e) A shipment from one point to an- 
other in the same state, if a part of the car- 
riage is through another state or territory.’ 


(f) Street cars carrying passengers be- 
tween two states, where there is an unin- 
terrupted transportation of passengers be- 
tween the states on the same cars,-and for 
a single fare, are engaged in interstate com- 
merce within the meaning of the act.’* 


(g) Cars, though empty, when moving to 
points for the purpose of receiving inter- 
state traffic.** 


(h) The interstate character begins when 
the shipment is put in the car and remains 
until the goods are delivered.*® 


When is an Employe Engaged in Inter- 
state Traffic?—For a recovery under the 
act it is essential that the employe was en- 
gaged in interstate commerce when _in- 
jured. The circumstances under which an 
employe is so engaged had not been deter- 
mined to any extent at the time of the en- 
actment of this statute, but since then have 
been defined in relation to many employ- 
ments. 


One employed in the operation of an in- 
terstate train, as above defined, is engaged 
in interstate commerce beyond question. 
But the doubt arises when the injured em- 
ploye is engaged in an occupation connected 
with the transportation of interstate freight 
or passengers, but not the actual operation 
of such a train. 


(10) The Daniel Ball, 10 Wall. 557. 

(11) Cincinnati, N. O. & T. Ry. Co. v. Inter- 
state Commerce Commission, 162 U. S 184. 

(12) Hanley v. Kansas City Southern Ry. Co., 
187 U. S. 617. 

(13) South Covington & Cincinnati 
Railway Co. v. Covington, 235 U. S. 537. 

(14) Chicago, etc., Ry. Co. v. United States, 
168 Fed. 236, 93 C. C. A. 450 (8th Ct.). 

(15) McNeill v. Southern Railway Co., 202 U. 
S. 543. 
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In St. Louis, S. F. & Texas Railway Co. 
v. Seale,”® it was held that a yard employe 
crossing the railway yards to take the num- 
ber of cars and label them, some of the 
cars being employed in interstate traffic, is 
an employe engaged in interstate commerce 
within the provisions of the act. In Peder- 
sen v. Delaware, etc., Ry. Co.,** it was held 
that one carrying material to be used in re- 
pairing tracks, bridges, engines or cars after 
they have become, and during their use as 
instrumentalities of interstate commerce, is 
engaged in interstate commerce within the 
meaning of the act. 


In North Carolina R. R. Co. v. Zach- 
ary,’® it was held that when a freight train 
for an intrastate point is being made up of 
cars, some from a train which started from 
another state, an employe preparing an en- 
gine to move such a train is engaged in in- 
terstate commerce, even if the interstate 
cars had not yet been coupled up; and so 
he is in hauling empty cars from one state 
to another. In Johnson v. Great Northern 
Ry. Co.,?® it was held that one engaged in 
examining the air couplings of cars of a 
train while on a switch track, some of the 
cars containing interstate freight ship- 
ments, is employed in such commerce. 


In Lamphere v. Oregon Ry. & Nav. Co.,”° 
it was held that a locomotive fireman struck 
and killed by a train while crossing a track 
on his way to the station to be transported 
to another place in the same state, to relieve 
there a fireman engaged on an interstate 
train, was employed in interstate commerce 
at the time. This case was cited by the 
Supreme Court and approved in the Peder- 
sen case. In Northern Pacific Ry. Co. v. 
Maerkl,”* cited in the Pedersen case, the 
employe was killed in the repair shop while 
repairing a car used in both inter and intra- 


(16) 229 U. S. 156. 

(17) 229 U. S. 146 (reversing the Circuit Court 
of Appeals for the Third Circuit, 197 Fed, 537. 

(18) 232 U. S. 248. 

(19) 178 Fed. 643, 102 C. C. A. 89 (8th Ct.). 

(20) 196 Fed. 336, 116 C. C. A. 156 (9th Ct.). 

(21) 198 Fed. 1, 117 C. C. A. 237 (9th Ct.). 
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state commerce, and he was held to be en- 
gaged in interstate commerce at the time. 
In Illinois Central R. R. Co. v. Porter,?? 
one engaged in carrying interstate freight 
from a freight house to the cars with a 
hand truck was held to be engaged in in- 
terstate commerce. In Deal v. Coal & Coke 
Ry. Co.,?* it was held that one engaged in 
repairing a telegraph line owned by a rail- 
way engaged in interstate commerce, the 
telegraph line being used in directing the 
operations of intra and interstate trains, as 
within the provisions of the act. 


A track walker repairing a switch in a 
terminal yard used for inter as well as in- 
trastate traffic, was held in Central Rail- 
road Company v. Colasurdo,** to be em- 
ployed in interstate commerce. And so is 
a laborer employed in operating a steam 
shovel in the removal of earth from the 
roadbed or tracks for repairing them.”* One 
engaged in making repairs on an engine 
used in interstate commerce after it had 
reached the end of the run and placed on 
a fire track to await the time for the re- 
turn trip to another state was held in Bal- 
timore & Ohio R. R. Co. v. Darr,?* to be 
engaged in interstate commerce. 


In Oliver v. Northern Pacific R. R. 
Co.,?* it was held that a porter of a Pull- 
man car owned jointly by the railway com- 
pany and the Pullman company, used in 
interstate commerce, although he was em- 
ployed and paid by the Pullman company, 
was held to be in the employ of the rail- 
road company and entitled to the benefits of 
this act. The ground upon which this ac- 
tion was sustained was that he was an em- 
ploye of the owners of the car, and, the 
railroad company being one of the owners, 
he was as much its employe‘as the Pullman 


company’s. 


(22) 207 Fed. 311, 125 C. C. A. 55 (6th Ct.). 

(23) 215 Fed. 285 (D. C.). 

(24) 192 Fed. 901, 113 C. C. A. 37% (2d Ct.). 

(25) Tralich v, Chicago, etc., Ry. Co., 217 Fed. 
675 (D. C.). 

(26) 204 Fed. 751, 124 C, C. A. 565 (4th Ct.). 

(27) 196 Fed. 432 (D. C.). 





This rule does not apply to one em- 
ployed on a sleeping car owned and oper- 
ated exclusively by the Pullman company.** 
Nor is a messenger of an express com- 
pany on an interstate train, employed and 
paid by the express company, within the 
provisions of this act, even if he acts as 
baggage man for the railway company, as 
he is not an employe of the railroad com- 
pany.”® Telegraph operators receiving or 
transmitting dispatches affecting the move- 
ment of interstate trains are clearly with- 
in the provisions of the act.*° 


When is an Employe Not Engaged in In- 
terstate Traffic?—On the other hand, it has 
been held by the Circuit Court of Appeals 
for the Eighth Circuit that one employed in 
the construction of new tracks, or a bridge 
for a railroad engaged in interstate trans- 
portation, intended for use in interstate 
commerce, but not yet completed and in 
use, is not engaged in interstate commerce 
and therefore not entitled to the benefits 
of the act. . 


When one is engaged on a switch engine 
in moving cars loaded with intrastate 
freight only, he is not engaged in interstate 
commerce, although he expects, upon com- 
pletion of the task, to work on another 
train which is engaged in interstate com- 
merce.*? One employed on a road carrying 
logs from the woods in one part of the 
state to another, where they were either 
sold or sawed into lumber, and then sent 
to other states or exported, was held in 
Nordgard v. Marysville & N. Ry. Co.,®* 
decided by the United States Circuit Court 
of Appeals for the Ninth Circuit, not to be 
employed in interstate commerce. Nor is 


(28) Robinson v. Baltimore & Ohio R, R. Co., 
decided by the United States Supreme Court, 
April 5, 1915. 

(29) Missouri, K. & T. Ry. Co. v. West, 232 
U. S. 682. 

(30) Baltimore & Ohio R. R. Co, v. Interstate 
Commerce Commission, 221 U. S, 612. 

(31) Bravis v. Chicago, M. & St. P. Ry. Co., 
217 Fed. 234. 

(32) Illinois Central Ry. Co. v. Behrens, 233 
U. S. 473. 

(33) 218 Fed. 737. 
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one while employed in moving empty cars 
for assembling and distributing such cars 
in the same state, employed in interstate 
commerce, although the cars had been 
brought from another state originally.** 
One employed in tearing down part of a 
railroad roundhouse which had been ren- 
dered useless by fire, was held by a district 
court as not engaged in interstate com- 
merce, the roundhouse, after the fire, hav- 
ing ceased to be an instrumentality of com- 
merce.*®> This case was reversed by the 
Circuit Court of Appeals for the First Cir- 
cuit,** the court holding that the allegations 
in the complaint showed only a partial de- 
struction of the roundhouse, which prevent- 
ed its use only temporarily, and in such a 
case one employed in tearing down the part 
damaged is engaged in interstate com- 
merce. The same rule was applied in Law 
v. Illinois Central R. R. Co.,3*7 to one en- 
gaged in repairing an engine regularly used 
in interstate commerce, but temporarily out 
of use for repairs. 


An interesting question as to the juris- 
diction of the national courts, sitting in ad- 
miralty, after suit had been instituted under 
this act in a state court, was decided by 
the United States Circuit Court of Appeals 
for the Second Circuit in The Passaic.** 
The facts in that case were that one em- 
ployed on a ferry boat of a railway, oper- 
ated in connection with its trains to carry 
passengers from the New Jersey shore to 
New York, was injured, and instituted suit 
in a state court under this act. The rail- 
road company thereupon filed its petition in 
_ a district court of the United States, sitting 
in admiralty, to limit its liability under the 
acts of Congress. The question was wheth- 
er the operation of the limitation of the 
liability act relating to vessels was suspend- 
ed by the Employers’ Liability Act. The 


(34) Pennsylvania R. R. Co. v. Knox, 218 Fed. 
748 (C. C.A., 3d Ct.). 

(35) Thomas v. Boston & Maine R. R, Co., 218 
Fed. 143. 

(36) 219 Fed. 180. 

(37) 208 Fed. 869, 126 C. C. A. 27 (6th Ct.). 

(38) 204 Fed. 266, 122 C. C. A. 466. 





court held that the two acts were not incon- 
sistent, and that both were in force, al- 
though saying, “what shocks the mind is 
that, whereas full compensation can be had 
in the case of employes of such a rail- 
road, killed or injured on shore, only a par- 
tial compensation, or none at all, can be had 
in the case of employes killed or injured on 
a vessel of the railroad company.” The 
ground upon which the district court had 
sustained the admiralty action was that the 
act under consideration is limited to rail- 
roads,®*® but the Circuit Court of Appeals, 
in affirming the decree, did not place its 
decision upon that ground, but upon the 
ground above stated. The hours of ser- 
vice act expressly includes “ferries operated 
in connection with a railroad,” but the Em- 
ployers’ Liability Act does not. 


What Cars Are Within the Terms of 
the Safety Appliance Act?—As section 4 of 
the Employers’ Liability Act abolishes the 
rule of assumption of risk when the viola- 
tion of a safety act contributed to the in- 
jury, an important question frequently aris- 
ing is, what cars are within the meaning of 
the Safety Appliance Act? 


In Johnson v. Southern Pacific Ry. Co.,*° 
it was held that even before the amendment 
of 1903 the Safety Appliance Act included 
locomotives. In Schlemmer v. Buffalo, 
etc.,“ a shovel car was held to be within 
that act. In Chicago, etc., Ry. Co. v. 
United States,*? a caboose was held to be 
subject to the provisions of that act. In 
Pennell v. Philadelphia & Reading Ry. 
Co.,** it was held that the act requiring au- 
tomatic couplers did not apply to engines 
and tenders, as they constitute a_ single 
thing. In Southern Ry. Co. v. Crockett, 
it was held that the regulations standardiz- 
ing the heights of drawbars applied to loco- 
motives attached to a car. 


(39) 
(40) 
(41) 
(42) 
(43) 
(44) 


190 Fed. 644. 

196 U. S. 1. 

R. R. Co., 205 U. S. 1. 

196 Fed. 886, 116 C. C. A. 444 (9th Ct.). 
231 U. S. 675. 

234 U. S. 725. 
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In my opinion, based on Southern Ry. 
Co. v. Crockett, all cars or instrumentalities 
of whatsoever description, except tenders 
attached to locomotives, used in interstate 
commerce are within the meaning of this 
act. From this it follows, as a natural se- 
quence, that a failure of the company to 
have any car or instrumentality used in in- 
terstate commerce equipped with the safety 
appliances required by the acts of Congress, 
when an employe is injured by reason 
thereof, while engaged in interstate com- 
merce, makes it absolutely liable, if the 
omission is the proximate cause of the in- 
jury. 

What Cause of Action Survives.—By 
the act of 1908 no provision was made for 
the recovery of damages for the pain and 
suffering of or the damages sustained by 
the deceased between the time of the in- 
jury and his death, i. e., for the survival of 
the deceased’s cause of action; the only 
right of recovery was that granted as by 
the Lord Campbell’s Act, to the surviving 
relatives of the deceased named in the act, 
and the recovery was limited to the pecun- 
iary loss they sustained.** By the amend- 


_ ment of 1910, the right of action of the in- 


jured employe survives his death, including 
the right to recover for his pain and suf- 
fering from the injuries, which caused his 
death. The amendatory act contains a pro- 
vision, “but in such cases there shall be 
enly one recovery for the same injury.” It 
has been. contended on behalf of the rail- 
roads that in case of the death of the em- 
ploye from the injuries, this provision 
means that there can be only one recovery 
for the injury, either for the benefit of the 
estate of the deceased, or for the benefit of 
the survivors, and that the personal repre- 
sentative must make his election when he 
institutes the suit, or at least before the 
trial. The question has not vet been passed 
on by the Supreme Court of the United 


(45) Michigan Central Ry. Co. v. Vreeland, 227 
U. S. 59; St. Louis, I. M. & S. Ry. Co. v. Hesterly, 
228 U. S 702. 





States, but has been by the Circuit Court 
of Appeals for the Ninth Circuit in North- 
ern Pacific Ry. Co. v. Maerkl,*® and the 
Supreme Court of Arkansas in St. Louis 
& San Francisco Rd. Co. v. Conarty,** and 
followed in other cases decided since by the 
last named court. The last case is now on 
error before the Supreme Court of the 
United States, where it will be authorita- 
tively determined. In this connection, it 
may be proper to refer to Michigan Central 
R. R. Co. v. Vreeland, although it arose 
under the act of 1908, prior to the enact- 
ment of the amendment of 1910. It was 
there contended that “if the injured em- 
ploye survived his injuries for several 
hours, it extinguished the liability for both 
the wrongful injury, and the death which 
ensued.” The argument in that case was 
that “the act declared a single liability and 
constituted a cause of action in behalf of 
the injured person, if he survived, or, in 
case his death was instantaneous, a cause 
of action for the benefit of the specified 
relatives surviving, but if death was not 
instantaneous, no action could be main- 
tained by anyone.” ‘The court refused to 
adopt this construction of the act, holding 
this would be too narrow an interpretation. 
The opinions of the Circuit Court of Ap- 
peals, as well as that of the Supreme Court 
of Arkansas, in the cases above referred to, 
are very brief on that subject, merely stat- 
ing their conclusions. All the Supreme 
Court of Arkansas said on that point is: 


“Tf the action is prosecuted after the 
death of the injured person for the benefit 
of the widow and next of kin, it may in- 
clude pain and suffering endured by the in- 
jured person as well as pecuniary loss of 
earnings and contributions ; in other words, 
compensation for all the damages resulting 
from the injury for which the statute pro- 
vides a remedy, inures after the death of 
the injured person to the benefit of the 
widow and next of kin, but must be recov- 
ered in one action.” 


(47) 106 Ark. 421. 
(46) 198 Fed. 1, 127 C. C. A. 237. 
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It will thus be seen that this opinion con- 
strues the words “single recovery” to mean 
“single action.” 


Nor does the opinion of the Circuit Court 
of Appeals give any extended reasons for 
its conclusion. In Moffett v. Baltimore & 
Ohio R. R. Co.,** the United States Cir- 
cuit Court of Appeals for the Fourth Cir- 
cuit expresses a doubt on this question, 
without deciding it. 


That courts may, for the purpose of car- 
rying into effect the real intention of the 
law makers, as it can be ascertained from 
the context of the entire statute, substitute 
one word for another is beyond question. 
They have frequently construed “may” as 
mandatory and “shall” as directory, “void- 
able” where the statute used “void,” and 
“and” for “or,” when it is apparent from 
the entire act that such was the intention 
of the Legislature. 


It is a well settled rule of law that in the 
construction of statutes the act must be 
considered as a whole, and to ascertain the 
meaning of any part of it, it must be read 
in the light of all other provisions thereof. 
But it has been urged that the language of 
the two acts, taken as a whole, does not 
justify such a construction. It will be noted 
by reference to section 2 of the act of 1908, 
and section 2 of the act of 1910, which is 
added as section 9 to the original act, that 
the language used, so far as it relates to 
the beneficiaries, is identical in both. The 
beneficiaries for whom the personal rep- 
resentative may maintain an action under 
both of these acts are “the surviving widow 
or husband and children of such employe, 
and, if none, then of such employe’s parent ; 
and, if none, then of the next of kin depend- 
ent upon such employe.” In this respect 
the act of 1910 differs from the Arkansas 
statute construed in Davis v. Railway Co.,* 
as under that statute the recovery is for the 
benefit of the estate, and the distribution is 


(48) 
(49) 


220 Fed. 39. 
53 Ark. 117, 





governed by the laws of descent and dis- 
tribution of the state, as is also the case 
under the Arkansas Lord Campbell’s Act. 
This being the case, I see no reason why 
there should not be a recovery under both 
acts, provided both claims are made, and 
can be determined in one action. The in- 
tention of Congress, in my opinion, was to 
permit a recovery on the two causes of ac- 
tion, but to prevent two or more actions, 
tried to different juries, or perhaps in dif- 
ferent courts, and at different times, and 
thereby prevent inconvenience and injus- 
tice to the railroad company by being called 
on to defend more than one action, caused 
by the same tort and for the benefit of the 
same parties. The statute of Arkansas per- 
mitting the heirs or beneficiaries to sue if 
there is no administration has been con- 
strued to require all beneficiaries to join in 
one action, to prevent a multiplicity of 
suits.°° 


To sustain the railroad companies’ con- 
struction would impute to Congress the in- 
explicable purpose of limiting, by the 
amendatory act, the right of recovery in 
many cases to less than could be obtained 
under the original act, for the cause of ac- 
tion elected might result in a less favor- 
able judgment for the plaintiff than if the 
other had been chosen. Or, if the judgment 
should be in favor of the defendant, if the 
election was made to proceed under the 


act of 1910, the jury finding that death or 


unconsciousness were instantaneous, the 
judgment would bar any other action under 
the act. That this was not the intention of 
Congress is beyond question, as the policy 
of both acts is to impel the carriers to 
avoid or prevent the negligent acts and 
omissions which were so destructive of life 


(50) McBride v. Berman, 79 Ark. 62; St. 
Louis, I. M. & S. Ry. Co. v. Needham, 52 Fed. 371, 
3 C. C. A. 129 (8th Ct.). On June 1, 1915, the 
United States Supreme Court in St. Louis, I. M. 
& S. Ry. Co. v, Craft, affirmed the ruling of the 
Supreme Court of Arkansas on this point, which 
followed St. Louis & S. F. Ry. Co. v. Conarty, 106 
Ark. 421. 
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and limbs, by providing for a _ liability 
which did not exist at common law. 

A judgment against the plaintiff for in- 
juries or death in an action under a state 
law is no bar to an action under this act.™ 
Of course, if the plaintiff recovered in the 
action under the state law, the rule would 
be otherwise, as in no event can there be 
more than one recovery. 


For Whose Benefit. Must the Recovery 
Be?—Under the act of 1908 it has been 
authoritatively determined that it is not 
sufficient to justify a recovery to prove only 
the relationship of the beneficiaries to be 
within the terms of the act, but it must 
also be proved what pecuniary loss each 
of the beneficiaries has sustained by reason 
of the death of the injured employe, and 
if there is no pecuniary loss there can be 
no recovery. 

But would this construction apply to an 
action for the damages sought to be re- 
covered under the act of 1910? In my 
opinion it would not, for the damages 


under that act are not intended to com- 


pensate the survivors for any pecuniary 
loss they may have sustained, as is the case 
under the act of 1908, but to compensate 
the estate of the deceased for the damages 
he sustained, and could have recovered, if 
he had survived the injuries. While Con- 
gress could have left the distribution of 
the recovery to be governed by the laws of 


_ descent and distribution of the state where 


the recovery was had, or the injury suf- 
fered, as is the case under the statutes of 
Arkansas, it has, in its wisdom, seen proper 
to disregard these state statutes and create, 
in these cases, a statute of descent or distri- 
bution of its own, a power it unquestion- 
ably possesses. 


But, suppose the deceased employe 
leaves no widow, children, parents or next 
of kin dependent upon him, to whom would 
the fruits of the judgment go? In that 


(51) Troxell v. Delaware, L. & W. R. R. Co., 
227 U. S. 434, reversing the United States Cir- 
cuit Court of Appeals for the Third Circuit (200 
Fed. 44). 





event there could be no recovery under 
either act, as the legal representative of 
the decedent only acts as a trustee for the 
beneficiaries, and if there are no_ bene- 
ficiaries the trust fails upon well recog- 
nized principles. of law.*? 


Little Rock, Ark. Jacos TRIEBER. 


(52) Thomas v. Chicago & N. W. Ry. Co., 202 
Fed. 766 (D. C.). 








BILLS AND NOTES—PAYABLE ON 
DEMAND. 





FIRST STATE BANK OF GRAND RAPIDS v. 
COHASSET WOODEN WARE CO., etal. - 





Supreme Court of Minnesota. Feb. 16, 1917. 





(Syllabus by the Court.) 





When a note is payable on demand after date. 
suit may be maintained though a demand has 
not been made. 





DIBELL, C. Action on two promissory notes 
made by the defendant Cohasset Wooden Ware 
Company to the plaintiff and indorser before 
delivery by the other defendants. The defend- 
ant Utman answered separately. The plaintiff 
demurred. The demurrer was sustained. The 
defendant appeals. 

The indorsement of the defendant was made 
as an accommodation to the defendant com- 
pany. His answer alleges that to induce him to 
indorse, the officers of the company submitted 
to him a trial balance, purporting to show its 
financial condition; that there was omitted from 
it a liability of $5,000; that it showed mer- 
chandise on hand amounting in value to 
$13,000; that such merchandise did not exceed 
in value $6,500; and that in reliance upon the 
trial balance he made the indorsement. It is 
not sought to connect the plaintiff with the 
furnishing of the trial balance or with knowl- 
edge of it except by an allegation that it knew 
at the time it solicited and accepted the de- 
fendant’s indorsement that there existed a 
claim of $5,000 which was not set forth in any 
of the statements of the company. The answer 
falls short of showing a misrepresentation in 
which the plaintiff participated or of which it 
had knowledge wrongfully inducing the defend- 
ant to become an accommodation indorser. 
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There is an ateeptinnn in the complaint that 
payment of the notes was demanded prior to 
the commencement of suit. The general denial 
puts this in issue. 


By § 70 of the Uniform Negotiable Instru- 
ments Act (Laws 1913, c. 272 [Gen. St. 1913, § 
5882]) presentment for payment is not neces- 
sary in order to charge the person primarily 
liable, but if the instrument is payable at a 
special place and he is able and willing to pay 
it there at maturity such ability and willing- 
ness are equivalent to a tender. Except as 
otherwise provided, presentment for payment 
is necessary to charge the indorser. The notes 
were payable on demand after date at the plain- 
tiff bank in Grand Rapids and by their terms 
the indorsers waived presentment for payment, 
protest and notice of protest of nonpayment. 
The defendant does not claim that the waiver 
is not effective. See G. S. 1913 § 5894. His 
claim is that when a note is made payable on 
demand, as these were, an action brought be- 
fore demand is premature, and, the allegation 
of demand ‘being denied, the answer is good 
against demurrer. The rule under the Nego- 
tiable Instruments Act is, as is the prevailing, 
though not universal, rule in this country in 
the absence of statute, that a demand of pay- 
ment is not a prerequisite to suit. Farmers’ 
Nat. Bank v. Venner, 192 Mass. 531, 78 N. E 
540, 7 Ann. Cas. 690; Florence Oil, etc., Co. v. 
First Nat. Bank, 38 Colo. 119, 88 Pac. 182; 
Citizens’ Savings Bank v. Vaughan, 115 Mich. 
156, 73 N. W. 143; Dominion Trust Co. v. Hild- 
ner, 243 Pa. 253, 90 Atl. 63; Dewees v. Middle 
States, etc., Co., 248 Pa. 202, 93 Atl. 958; 1 
Daniel, Neg. Inst. § 643; 3 R. C. L. 1174-1175; 
7 Cyc. 965; Crawford, Neg. Inst. Law, § 70; 
Ogden, Neg. Inst. Law, 328. We hold that it 
was not necessary to demand payment before 
action. 








The complaint alleges that no part of the 
notes or interest thereon was paid, except cer- 
tain interest. The defendant contends that the 
general denial of his answer makes an issue 
upon payment, and that his answer is as much a 
defense as if he had alleged payment. First 
Nat. Bank v. Sirait, 71 Minn. 69, 73 N. W. 645, 
is to the contrary, and we follow it. 


The notes contained a stipulation to pay rea- 
sonable attorney’s fees for prosecution of suit 
and collection. The complaint alleges the rea- 
sonable value of such fees. The defendant 
claims that his general denial put the reason- 
able value. in issue, and was therefore a de- 
fense good against the demurrer. A claim for 
attorney’s fees, in cases where they may be 











allowed, is not a distinct cause of action, nor a 
part of the cause of action alleged, and is not 
to be submitted with the issues upon which 
the liability of a defendant depends. In a prop- 
er sense such fees do not accrue until the serv- 
ices are performed. Then, upon application 
to the court, their value may be determined, 
and they may be allowed. See Campbell v. 
Worman, 58 Minn. 561, 60 N. W. 668; Johnston 
Harvester Co. v. Clark, 30 Minn. 308, 15 N. W. 
252. If there should be final judgment for the 
plaintiff on the demurrer the defendant would 
be entitled to contest their value. The answer 
did not make an issue on the value of attorney’s 
fees which prevented testing by demurrer the 
sufficiency of the answer as a defense to the 
notes. 


Order affirmed. 


Note.—Maturity of Demand Note—The ques- 
tion of prematurity of suit on a demand note 
seems of little consequence, as the institution of 
suit is equivalent to a demand and prompt ten- 
der of payment could only relieve from costs. 
It is more of importance to consider this ques- 
tion as regards the running of the statute of 
limitations. It has been ruled that the statute 
never begins to run until there is actual de- 
mand. Nash v. Woodward, 62 S. C. 418, 40 S. 
E. 895; Nott v. State Natl. Bank, 51 La. Ann. 
871, 25 So. 475. 


Other cases hold, that demand must be made in 
a reasonable time and after that the statute be- 
gins to run. Mudd v. Hooper, 1 Md. 110, 54 
Am. Dec. 110, 644; Thrall v. Mead, 40 Vt. 540. 

But the great weight of authority is that, as 
suit may, without other demand than the bring- 
ing of suit, be brought immediately, the statute 
of limitations begins to run immediately. Sul- 
livan v. Ellis, 219 Fed. 394, 135 C. C. A. 666, and 


cases passim. 


But this rule may be affected by provisions on 
the face of the paper showing intent that it shall 
not become due immediately. Thus in Jameson 
v. Jameson, 72 Mo. 640, where it was stated the 
paper should be due one day after date, if payee 
should demand payment during payee’s life, but 
in case of her death, it should not be paid at all. 
Demand ten years after its date was held in 
time. And so where it is payable at the con- 
venience of the maker. Page v. Cook, 164 Mass. 
116, 41 N. E. 115, 49 Am. St. R. 449, 28 L. R. 
A. Pot Smithers v. Junker, 41 Fed. 101, 7 L. R. 
A. . 


Where a note for a balance was to be paid 
“at once,” this was construed to be in a rea- 
sonable time. Rivers v. Campbell, 51 Tex. Civ. 
App. 103, 111 S. W. 190. 

A note payable on demand in specific articles 
is an exception and requires demand to put 
maker in default.. Weil v. Tyler, 38 Mo. 545, 90 
Am. Dec. 441. Unless maker is to tender the 
articles at a specified place. State v. Shupe, 16 
Ia. 36, 85 Am. Dec. 485. If note is payable on 
demand in farm products at debtor’s farm, he 
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cannot obviously be put in default until de- 
mand is made on him. Weil v. Tyler, supra. ~- 


The rule as to demand note becoming due im- 
mediately is not affected by such a rule as that 
declared by Negotiable Instruments Law as to 
transferee being a holder in due course, if in- 
strument is negotiated in a reasonable time. Sey- 
mour v. Continental L. Ins. Co., 44 Conn. 300, 
26 Am. Rep. 469; Old Almshouse Farm v. Smith, 
52 Conn. 434; Beardsley v. Hawes, 71 Conn. 39, 
40 Atl. 1043; Santa Monica M. N. Bank v. 
Bentel, 166 Cal. 473, 137 Pac. 25; Cousins v. 
Partridge, 79 Cal. 224, 21 Pac. 745. 


Just as the rule is quite general that statute of 
limitations begin to run in favor of maker im- 
mediately, so also is the rule that transfer in a 
reasonable time is transfer before due. A few 
courts, however, hold that the rule is the same 
as to maturity in both cases. Hotel Lanier Co. v. 
Johnson, 103 Ga. 604, 30 S. E. 558; Sackett v. 
Spencer, 29 Barb. 180. And where a note con- 
tained a warrant of attorney to confess judgment 
on it “at any time thereafter,” any transferee is 
a holder after maturity and subject to defenses 
existing against transferror. Elgin First Nat. 
Bank v. Russell, 124 Tenn. 618, 139 S. W. 734, 
Ann. Cas. 1913 A, 203. C. 








BOOK REVIEW 





BENDER’S FEDERAL REVENUE LAW. 





This work is issued by the editorial staff of 
its publisher and comprises a full review of the 
Federal Revenue Law of 1916, that is to say, 
the Revenue Act of September 8th, 1916, with 
notes and commentaries. It also treats federal 
taxation in general. 


There is little more than departmental rulings 
on the Federal-Revenue Law of 1916 and refer- 
ence is made to its progress in congress and 
federal decision is cited as aids to its inter- 
pretation. 


A useful part of the work is the discussion 
of laws relevant to the act of 1916 and to fed- 
eral decision in their construction, and that 
part which treats of Federal Taxation in Gen- 
eral is of great benefit. The +history of such 
taxation is given quite fully, and the classifica- 
tion made by the editorial staff is practical 
for the user of the work. 


The work is in a single volume, painstak- 
ingly produced, is bound in buckram, and comes 
from the well-known publishing house of 
Matthew Bender & Company, Albany, N. Y., 
1917. 





HUMOR OF THE LAW. 





Once a city man of convivial habits got into 
difficulty in a small town. Indeed, he found 
himself haled before the local magistrate. 

“The constable,” observed the city man to 
the magistrate, “seems wonderfully certain 
about the details of my case. How is it he 
doesn’t call his fellow-officer to corroborate 
what he says?” 

“There’s only one constable in this village, 
sir,” explained the magistrate. 

“But I saw two last night!” indignantly 
asserted the accused. 

“Exactly,” said the magistrate, smiling 
broadly, “that’s jest the charge against you!” 





He says that a friend of his, called Jones, 
had the misfortune to get in the way of an 
automobile driven by a lady. The friend was 
taken to a hospital, but his injuries were not 
serious, so he was immediately removed to the 
police station, where his assailant was being 
held. And as soon as Jones got there the lady 
started in to impress him with the fact that 
the blame for the accident was all his. 

“You know, Mr. Jones,” she said, “you must 
have been walking very carelessly. I am a 
very careful driver. I have been driving a 
ear for seven years.” 

“You’ve nothing on me, ma’am,” said Jones, 
politely. “I’ve been walking for thirty-four 
years!”—Cleveland Plain-Dealer. 





“The egg trust, according to the Depart- 
ment of Agriculture’s latest reports, is holding 
5,000,000 cases of eggs—143,000,000 dozen—or, 
in other words, 1,716,000,000 single eggs, in 
cold storage for the autumn and winter rise.” 

The speaker was Samuel Irvin, the Denver 
sociologist. He resumed: 

“It is corruption, political corruption, which 
allows the egg trust and other food trusts to 
boost up the prices of the people’s food in this 
manner. But for corruption, there would be 
laws against such doings. 

“When I think of the average politician in 
this regard, I am reminded of the senator who 
came home one night and said: 

“*The lobbyist for the adulterated groceries 
combine approached me this afternoon with an 
insulting proposition.’ 

“The senator’s young wife clapped her hands 
for joy. 

“‘Ah, good! Then I can order that new 
1917 model ninety-horsepower limousine, can’t 
I, darling?’ she cried.” 
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1. Attorney and Client—Burden of Proof.— 
In an action against an attorney for failure to 
prosecute a claim, plaintiff must allege and 
prove sufficient facts to show that claim asserted 
was a good cause of action.—Schmitt v. McMil- 
lan, N. Y., 162 N. Y. Supp. 437. 

2. Disbarment.—In disbarment proceedings 
the fees and expenses of the referees, the per 
diem and mileage of the stenographer reporting 
and transcribing the evidence, and the charges 
of such stenographer for a transcript of the 
evidence are not costs taxable against accused 
on decision adverse to him under Laws 1911, 
c. 85, § 6, as to taxation of “necessary disburse- 
ments incurred on behalf of the prosecution,” 
in view of § 5.—In re Egan, S. D., 160 N. W. 814. 


3. Misconduct.—Attorney for wife, who 
gave memorandum of allowances, counsel fees, 
etc., to husband, demanded it back, had husband 
arrested, and refused to surrender it upon order 
of court, held guilty of professional misconduct, 
and censured.—In re Reinhardt, N. Y., 162 N. Y. 
Supp. 624. 

4.—Scope of Authority.—An attorney, who 
signed his own name in procuring an indemnity 
bond for a client without intending to be per- 
sonally liable, will not be bound, where the in- 
strument shows intent to bind the client, and 
the attorney was known to act, and had author- 











ity to act, as agent.—Royal Indemnity Co. v. 
Corn, N. Y., 162 N. ¥. Supp. 659. 

56. Bankruptcy—Composition. — Payment on 
account of advances made by principal creditor 
of bankrupt to corporation formed to carry out 
composition agreement, by assuming payment 
of composition notes, and receiving transfer of 
bankrupt’s property, held, on corporation’s bank- 
ruptcy, to be preference.—In re Fleig Mercan- 
tile Co., U. S. C. C. A., 237 Fed. 178. 


6. Discharge.—A bankrupt, who has stolen 
or fraudulently received a sum of money be- 
longing te another, cannot retain the amount 
and schedule the claim as a debt, and thereafter 
obtain a discharge in bankruptcy or effect a 
composition.—In re Alpert, U. S. D. C., 237 Fed. 
295. 


7.—Intervention.—In a suit by the receiver 
of a bankrupt in another state to wind up the 
affairs of a corporation of that state in which 
bankrupt was a stockholder, other claimants of 
stock held by bankrupt held entitled to inter- 
vene.—West v. Empire Life Ins. Co., U. S. D. C., 
237 Fed. 303. 


8.——-Jurisdiction—Though an officer of a 
bankrupt company did not submit to the court’s 
jurisdiction, nevertheless, having been an officer, 
the bankruptcy court has jurisdiction to order 
him to deliver such of the bankrupt’s property 
as he wrongfully retained.—In re Auto Safety 
Signal Lamp Co., U. S. D. C., 237 Fed. 299. 


9. Landlord’s Lien.—Landlord’s lien given 
by Code Va. 1904, §§ 2791, 2792, is superior to 
priority given servants and clerks for wages 
earned within three months of bankruptcy by 
Bankr. Act, § 64b.—Lott v. Salsbury, U. S. C. C. 
A., 237 Fed. 191. 

10. Preference.—Where one who has re- 
ceived a preference becomes a bankrupt, the 
preference cannot be collected in full as a pri- 
ority claim, either in bankruptcy or on compo- 
sition by the bankrupt.—In re Alpert, U. S. D. C., 
237 Fed. 295. 

11.——Schedules.—A bankrupt, who has stolen 
or fraudulently received a sum of money belong- 
ing to another, cannot retain the amount and 
schedule the claim as a debt, and thereafter 
obtain a discharge in bankruptcy or effect a 
composition.—In re Alpert, U. S. D. C., 237 Fed. 
295. 

12. Bills and Notes—Filling Blanks.—Ordi- 
narily, there can be no recovery on a note in 
which a blank for the amount is left in the 
body of the instrument, though an amount ap- 
pears in figures on the margin.—Love v. Perry, 
Ga., 90 S. E. 978. 

13. Brokers—Contract.—Where a contract for 
manufacture of cartridges was complete in form 
and defendant had optional agreements putting 
it in position to perform all conditions prece- 
dent, and there was no evidence of an intention 
to make a further contract, contract was not 
merely preliminary, so that plaintiff, who pro- 
cured the contract, was entitled to commissions. 
—Fuller v. Bradley Contracting Co., N. Y., 162 
N. Y. Supp. 673. 

14. Carriers of Goods—Common Carrier.—A 
general truckman, transporting goods for hire 
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under special contract, is a common carrier.— 
Heuman v. M. H. Powers Co., N. Y., 162 N. Y. 
Supp. 590. i 

15. Defects in Car.—The mere knowledge 
of a shipper of strawberries of defects in refrig- 
erator car, and the probable effect of shipping 
in such car, would not necessitate a verdict for 
earrier in an action for damages.—Seneker v. 
Lusk, Mo., 190 S. W. 96. 

16. Discrimination.—Two railway carriers, 
joint owners of terminals in a city, may not 
be compelled by Interstate Commerce Commis- 
sion under Act Feb. 4, 1887, § 3, to discontinue 
as discriminatory their refusal to switch inter- 
state traffic to and from tracks of third carrier 
on the same terms as similar shipments from 
their own tracks in said city.—Louisville & N. 
R. Co. v. United States, U. S. S. C., 37 Sup. Ct. 61. 


17. Freight Rates.—The reasonableness of 
a freight rate fixed by the railroad commission- 
ers, depends on whether the entire revenue from 
the particular traffic affords a substantial in- 
come for the service over its cost.—State v. 
Florida East Coast Ry. Co., Fla., 73 So. 171. 














18. Initial Carrier.—Carmack Amendment 
of June 29, 1906, § 7, pars. 11, 12, to Interstate 
Commerce Act Feb. 4, 1887, § 20, pars. 11, 12, 
making initial carrier liable for damage any- 
where en route does not relieve the terminal 
carrier from liability for damages on its line. 
—Southern Ry. Co. v. Waxelbaum Produce Co., 
Ga., 90 S. E. 987. 

19. Initial Carrier.—An initial carrier is not 
liable for any breach of duty on part of final 
carrier as warehouseman.—Dodge & Dent Mfg. 
Co. v. Pennsylvania R. Co., N. Y., 162 N. Y. Supp. 
549. 

20. Carriers of Passengers — Alighting. — 
Where a street car company stopped its car on 
curve so that one alighting would step upon the 
guard rail, and a passenger alighting in the 
night time slipped and was injured, the question 
of the company’s negligence held for the jury. 
—Lentz v. Minneapolis & St. Paul Suburban R. 
Co., Minn., 160 N. W. 794. 

21. Freight Trains—An engineer of a 
freight train held without authority to accept 
as a passenger one who had been riding on 
passenger train but was left at a stop, and 
such a person in riding on freight train without 
payment of fare was a trespasser.—Tuder v. 
Oregon Short Line R. Co., Minn., 160 N. W. 785. 

22. Protection from Assault. — Pullman 
Company held liable to woman and daughter 
for assault committed on them by negro while 
they were boarding a Pullman car, the conductor 
of which was helping them into it, but failed 
to prevent assault.—Garrett v. Southern Ry. Co., 
N. C., 90 S. E. 903. Fe 

23. Relation of Passenger.—Where a street 
car passenger had left the car and was injured 
on a public highway while transferring to an- 
other car, where she could have chosen her own 
route, she was not as a matter of law a “pas- 
senger.”—Niles v. Boston Elevated Ry. Co., 
Mass., 114 N. E. 730. 

24. Chattel Mortgages—Description of Prop- 
erty.—A chattel mortgage, describing property 
as “a Regal Underslung Model N roadster auto- 

















mobile, now in possession of mortgagor and 
usually kept at his place of business,” where 
property was not in his possession and not so 
kept, did not identify the property so as to 
impute notice to a third party not having actual 
notice—Commercial Sav. Bank v. Brooklyn 
Taimber & Grain Co., Ia., 160 N. W. 817. 

25. Election of Remedy.—Where, without 
consent of mortgagee, the mortgagor sells the 
mortgaged property, the mortgagee may elect 
either to sue the purchaser for conversion of 
the property or to ratify the sale and sue the 
mortgagor for the proceeds.—Imperial Valley 
Sevings Bank v. Huff, Ark., 190 S. W. 116. 

26. Commerce—Franchise Tax.—State of Ala- 
bama, in imposing annual franchise tax on con- 
solidated railroad corporation existing under 
acts of Tennessee, Mississippi and Alabama, held 
not to violate the commerce clause of the fed- 
eral constitution—kKansas City, M. & B. R. Co. 
v. Stiles, U. S. S. C., 37 Sup. Ct. 58. 

27. Interference With.—Until congress acts 
there is no unconstitutional interference with 
interstate commerce in an order by a state rail- 
road commission requiring engines used in the 
state to be equipped with headlights of not less 
than 1,500 candle power.—Vandalia R. Co. v. 
Publie Service Commission of Indiana, U. S. S. C., 
37 Sup. Ct. 93. 

28. Interstate Commerce Commission.—A 
finding of Interstate Commerce Commission that 
earrier has held itself out to carry oil in tank 
cars is one of law and reviewable where based 
on rule providing rates for articles in tank cars, 
which states that carriers assume no obligation 
to furnish such cars.—United States v. Pennsyl- 
vania R. Co., U. S. S. C., 37 Sup. Ct. 95. 


29. Peddler.—Where defendant, resident of 
Ohio, took orders within city in Indiana for 
clothing by sample for future delivery by an 
Ohio corporation, transaction was _ interstate 
commerce, and he was not liable for violation of 
peddlers’ ordinance.—City of Rushville v. Heyne- 
man, Ind., 114 N. E. 691. 

30. State Regulation.—Until congress as- 
serts its constitutional power to regulate inter- 
state commerce to avoid contracts for street 
paving providing that the brick must be manu- 
factured in the state, the state law governs the 


validity of such contracts.—Pasche v. South St. 
Joseph Town-Site Co., Mo., 190 S. W. 30. 

















31. Constitutional Law—dAcceptance of Char- 
ter.—Railroad corporations which have consoli- 
dated under Code Ala. 1886, § 1583, may not 
complain of the terms under which they volun- 
tarily received the grant of corporate existence. 
—Kansas City, M. & B. R. Co, v. Stiles, U. S. S. 
C., 37 Sup. Ct. 58. 

32.——-Exemption from Taxation.—P. L. N. J. 
1870, p. 596, supplementing charter to Seton Hall 
College, exempting from taxation in same man- 
ner as other educational] institutions, held not a 
contract which could not be repealed without 
violating the contract clause of the federal con- 
stitution —Seton Hall College v. Village of 
South Orange, U.S. S. C., 37 Sup. Ct, 54. 

33. Impairment of Contract.—When trac- 
tion company organized under General Traction 
Act, accepts ordinance granting location of 
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tracks, regulation of fares therein, if lawful, 
constitutes contract, and board of public utility 
commissioners cannot impose an additional bur- 
den in violation thereof.—Atlantic Coast Elec- 
‘tric Ry. Co. v. Board of Public Utility Com’rs, 
N. J.. 99 Atl. 395. 


34. Police Power.—Nonresident private de- 
tective failing to comply with municipal ordi- 
nances subjecting business to police supervision 
cannot complain that in its enforcement uncon- 
stitutional discrimination was made against citi- 
zens of other states.—Lehon v. City of Atlanta, 
U. S. S. C.. 37 Sup. Ct. 70. 

35. Corporations—<Action. — Where plaintiff 
claims special damages only tor refusal to regis- 
ter transfer of corporate stock and seeks to 
retain the stock, he cannot recover the value, 
but if he claims for conversion of the stock, he 
may recover the value.—Siegel v. Riverside Box 
& Lumber Co., N. J., 99 Atl. 407. 


36. Implied Power.—While an “implied 
power of a corporation” is one incidental to its 
express power, a railroad company, though au- 
thorized to develop electric current for motive 
power, is not authorized to dispose of excess.— 








Citizens’ Electric Illuminating Co. v. Lacka- 
wanna & W. V. R. Co., Pa., 99 Atl, 465. 
37. Covenants—Partition Fence.—A parol 


contract between adjoining landowners, con- 
cerning the maintenance of a partition fence 
does not afford such actual or constructive no- 
tice to subsequent grantees as to constitute a 
covenant running with the land, and hence can- 
not be enforced against a grantee of one of the 
parties who purchased without notice.—Bartlett 
v. State, Ind., 114 N. E. 692. 


38. Damages—Second-Hand Goods. — Where 
no market value is shown for second-hand 
household goods, actual value of such goods to 
owner, excluding fanciful or sentimental value, 
furnishes rule for measure of damages.—Buerger 
v. Mabry, Ala., 73 So. 136. 


39. Death—Dependents.—Under the federal 
Employers’ Liability Act, the sister of a de- 
ceased employe, his only next of kin, who had 
received occasional gifts of money from him and 
who might have received other gifts had he 
lived, was not a dependent.—Smith v. Pryor, 
Mo., 190 S. W. 69. 

40. Divoeree—Custody of Children.—If grand- 
parents to whose custody a child has been in- 
trusted by divorce decree are found to be school- 
ing the child to hate its father or prove unfit 
for any other reason, the welfare of the child 
may require a change of custody, even though 
the child is happy and contented.—Albertus v. 
Albertus, Ia., 160 N. W. 830. 

41.—Custody of Children.—It is not an abuse 
of discretion for the trial court to award the 
custody of minor children to the wife pending 
the trial of divorce suit; it appearing that her 
relatives who took care of them were amply 
able to do so.—Ratcliffe v. Ratcliffe, Minn., 160 
N. W. 778. 

42.——Vacating Decree. — Unsuccessful at- 
tempts by a husband to secure his wife’s con- 
sent to a divorce and his representation that he 
could not get a divorce without her consent were 
not actual fraud which requires vacating of a 








divorce obtained by him on constructive service. 
—Paynton v. Paynton, Mich., 160 N. W. 837. 


43. Electricity—Contributory Negligence.—If 
a pedestrian on a public street, warned or hav- 
ing reason to know that a chain used to lower a 
municipal electric light was charged with elec- 
tricity from feed wires, carelessly touched the 
chain, he was negligent, barring recovery for 
his death.—Bloom v, City of Cullman, Ala., 73 
So. 85. 

44. Trespasser.—-Where one riding on a 
train at the invitation of a brakeman, was 
caught by a power wire of defendant traction 
company crossing the right of way and killed, 
though he might be a trespasser as to the rail- 
road company, nevertheless traction company 
was liable for its negligence in endangering 
persons on trains.—Ferrell v. Durham Traction 
Co., N. C., 90 S. E. 893. 


45. Equity—Change of Beneficiary.—Regard- 
ing change of beneficiary, irregular proceedings 
having been disregarded by the association, 
there is no room for application of principal 
that equity will regard that done which ought 
to have been done, where the member desired 
a change only if the new beneficiary would 
reimburse the old for their payments of assess- 
ments, which she refused to do.—Knights of 
Columbus v. Curran, Conn., 99 Atl. 485. 


46. Estoppel—Evidence.—Though books of 
bank indicated that president who sold control- 
ling interest in its stock was at time of sale 
liable on notes held by bank, he is not, pur- 
chasers of stock not claiming any estoppel as 
to them, estopped to deny as to bank liability 
on notes; bank not being party to transaction. 
—Galt v. Hildreth, Neb., 160 N. W. 870. 


47. Fixtures—Removability.— Opera chairs, 
vacuum cleaner, electric fixtures, pipe organ and 
other paraphernalia of a moving picture theater 
installed by tenant, held trade fixtures and re- 
movable by the tenant upon the termination of 
his tenancy, though it would require opening 
walls of building without causing material in- 
jury thereto.—Willey v. Goulding, Kan., 161 Pac. 
611. 





48. Fraud—Deceit.—Where in suit for divorce 
the husband took false oath as to amount of his 
property, and further urged his wife to make a 
settlement, the representations, though not ac- 
tually made and addressed to her, were yet suf- 
ficient-basis for an action for deceit.—Vragnizan 
v. Savings Union Bank & Trust Co., Cal., 161 
Pac. 507, 


49. Gaming—Purchase and Sale.—Contract 
for the purchase and delivery of a commodity 
in the future, and for the payment of the dif- 
ference in price arising out of the rise and fall 
in the market above or below the contract price, 
is a wager on the future price of the commodity, 
and therefore void.—Cohn y. Brinson, Miss., 73 


50. Garnishment—Process.—In view of Rev. 
Laws, c. 189, § 56, where defendant’s father left 
him $50,000 in cash or securities, as he might 
elect, to be paid within a year, which was more 
than plaintiff's debt, and plaintiff served trustee 
process on the father’s executors under § 20, 
superior court properly charged trustees with a 
sum certain, though by § 39 it is ordinarily un- 
necessary to specify in the judgment the amount 
for which a trustee is chargeable.—Cheshire 
Nat. Bank v. Jaynes, Mass., 114 N. E. 727. 

51. Homestead—Execution.—Where a widow 
purchased the homestead property at a fore- 
closure sale under a trust deed to protect the 
homestead of herself and minor children, her 
interest therein cannot be seized under execu- 
tion against her for an antecedent debt, not- 
withstanding Rev. St. 1909, § 6711.—McMichaels 
v. Reece, Mo., 190 S. W. 61. 

52. Husband and Wife—Agency of Husband. 
—The acts of defendant husband as agent for 
defendant wife in leasing realty within the 
scope of his authority, express or apparent and 
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necessary to performance of act, held binding 
upon her.—Western Carolina Realty Co. v. Rum- 
bough, N. C., 90 S. E. 931. 

53. Innkeepers—Sleeping Car. — Though a 
“sleeping car’ is a place for the reception of 
travelers, it is not an ‘inn.”—Garrett v. Southern 
Ry. Co., N. C., 90 S. E. 903. 


54. Insurance—Breach of Warranty. — The 
knowledge of the district manager of an insur- 
ance company, who received the premiums, 
wrote applications and adjusted and settled the 
losses, of facts amounting to breach of warranty 
is imputable to the company.—United States 
Health & Accident Ins. Co. v. Goin, Ala., 73 So. 
117. 

55. Burden of Proof—To defeat a policy 
for breach of warranty that insured when rein- 
stated was not in good health to the best of 
his knowledge and belief, the burden is on the 
company to show want of honesty and good 
faith of the insured in making the warranty.— 
Stanyan vy. Security Mut. Life Ins. Co., Vt., 99 
Atl. 417. 

56. 





Conditions of Policy.—Under a policy 
of life insurance providing that it should be 
void whenever the insured left the service of 
the company except by cause of death, the word 
“leave” should be construed to mean “volun- 
tarily leave,” and the condition did not apply 
if the insured was arbitrarily and without justi- 
fiable cause discharged.—Gardner v. Metropoli- 
tan Life Ins. Co., Mass., 114 N. E. 717. 

57. Evidence.—Where insured gave notice 
of the cancellation of fire insurance policies, 
but did not surrender the _ policies, and 
the company did not acknowledge _ receipt 
of the notice, or offer to return the unearned 
premium, before the building was burned, the 
policies were still in force.—Gately-Haire Co. 
v. Niagara Fire Ins. Co., N. Y., 162 N. Y¥. Supp. 
473. 








58. Fraternal Society.—By-laws of a fra- 
ternal beneficial association, providing that if 
the member’s death be caused by any bene- 
ficiary no benefit shall be paid, held to apply 
where the named beneficiary murders the mem- 
ber, but dies before her, notwithstanding a by- 
law as to payment if the designated beneficiary 
dies before the member.—Greer v. Supreme 
Tribe of Ben Hur, Mo., 190 S. W. 72. 

59. Intoxiecating Liquors—Indictment and In- 
formation.—An indictment charging that de- 
fendant did unlawfully and willfully attempt 
to transport, bring and carry into the county of 
Apache, state of Arizona, a quantity of whisky, 
ete., held insufficient to charge the offense of 
introducing intoxicating liquor into the state in 
violation of Const. art. 23, § 1—Baca v. State, 
Ariz., 161 Pac. 686. 

60. Prohibition.—By “place of business,” 
within prohibition law, is meant a public place 
of business, and by “public” is meant that the 
public is invited to it amd has access for pur- 
pose within scope of business carried on.— 
Brooks v. State, Ga., 90 S. E. 989. 

61. Unlawful Sale.—In prosecution for un- 
lawfully selling liquor, where prosecuting wit- 
ness testified that he drank no beer in house 
of defendant, that he took it away, and that 
neither he nor his daughter drank it, exclusion 
of evidence as to who did drink beer, on ground 
that it was irrelevant and immaterial, was not 
error.—State v. Walters, Ia., 160 N. W. 821. 


62. Landlord and Tenant—Holding Over.—A 
lessee holding over can acquire no right to con- 
tinued occupancy of premises while parties con- 
tinue negotiation as to terms of a future lease. 
—Margolis v. Wise, Conn., 99 Atl. 611. 


63. Mandamus—Election.—Where ballots, poll 
books, etc., have been stolen from clerk of coun- 
ty court, before being laid before court as can- 
vassing board, board must examine all reliable 
evidence available for purpose of ascertaining 
contents of such certificates, etc., and may be 
required to perform such duty by mandamus.— 
Sanders v. Cook, W. Va., 90 S. E. 866. 

64. Industrial Commission.—Mandamus is 
not the proper remedy to compel the Industrial 
Commission to award an injured workman com- 
pensation, under St. 1913, c. 111, as amended 

















by St. 1915, c. 190, since such workman has an 
adequate remedy at law by an action at law 
against the commission.—State v. Nevada In- 
dustrial Commission, Nev., 161 Pac. 516. 


65. Transcending Power.— Mandamus is 
proper remedy where federal district court has 
exceeded its power by suspending sentence to 
imprisonment indefinitely during good behavior. 
—Ex parte United States, U. 8. S. C., 37 Sup. Ct. 
72. 

66. Master and Servant—Accident.—A. serv- 
ant’s frostbites, received while carrying coal, 
are accidental, within Workmen’s Compensa- 
tion Act.—Days v. S. Trimmer & Sons, N. Y., 162 
N. Y. Supp. 603. 

67. Course of Employment.—aA claimant, in- 
jured in attempting to protect his employer’s 
plant from depredations of intruders, held en- 
titled to compensation for accidental injuries 
arising out of and in the course of his employ- 
ment.—Hellman v. Manning Sand Paper Co., N. 
Y., 162 N. Y¥, Supp. 335. 

68. Evidence.—Where a workman in a car 
repair shop sustained injuries from an unguard- 
ed circular saw, it was not error to exclude 
evidence that other saws were similarly operated 
in the community without safeguards.—Truman 
Ener City, M. & O. R. Co., Kan., 161 Pac. 

i. 

69. Finding by Commission. — Whether 
frostbites received by a servant in carrying coal 
arose out of his employment held a question of 
fact for the commission's determination, under 
the Workmen’s Compensation Act.—Days v. S. 
Trimmer & Sons, N. Y., 162 N, Y. Supp. 603. 

70. Hazardous Employment.—A watchman 
employed by a company engaged in a conceded- 
ly hazardous business held not an employe, 
within Workmen’s Compensation Law, § 3, subd. 
4.—Kehoe v. Consolidated Telegraph & Elec- 
trical Subway Co., N. Y., 162 N. Y. Supp. 481. 

71.——Obvious Danger.—A 15-year-old em- 
ploye who caught his foot between an elevator 
platform and a “recess” or “overhang” in the 
wall could not recover damage, as it was not 
negligence to so maintain the elevator; its 
condition being obvious.—Anderson v. Wood 
Worsted Mills, Mass., 114 N. E, 729. 

72. Respondeat Superior.—If an employe in 
charge of a water supply pool secretly and 
without the knowledge of the owner, and con- 
trary to instructions, rented bathing suits to 
boys and permitted them to swim, and one was 
drowned, he did not act as the owner’s agent. 
— v. Southern Power Co., N. C., 90 S. E. 




















73. Vice Principal.—Under Employers’ Lia- 
bility Act, a railroad is liable for injuries to a 
vice principal resulting from the negligence of 
his subordinate employes.—St. Louis, I. M. & S. 
Ry. Co. v. Cobb, Ark., 190 S. W. 107. 

74. Workmen’s Compensation Act.—Under 
Workmen's Compensation Law, § 3, subd. 4, as 
it stood in September 12, 1914, employe of one 
keeping an antique furniture and picture shop, 
injured while hanging a picture at the residence 
of one who had purchased it at the shop, held 
not engaged in decorating, designated a hazard- 
ous employment by § 2, groups 17, 42, and hence 
not entitled to compensation.—Grasell v. Broad- 
head, N. Y., 162 N. Y. Supp. 421. 

75. Workmen’s Compensation Act.—Driver 
for a brewery, who, while delivering beer at a 
saloon owned by brewery, was injured by the 
collapse of an elevator on premises, and whose 
employer had complied with provisions of Work- 
men’s Compensation Law, might apply for com- 
pensation thereunder.—Winter v. Peter Doelger 
Brewing Co., N. Y., 162 N. Y. Supp. 469. 

76.——Workmen’s Compensation Act.—A find- 
ing that a claimant for compensation under the 

orkmen’s Compensation Act relied upon sum 
sent her by a deceased employe “for expenses” 
is not equivalent to a finding that she relied on 
them'for necessary and proper living expenses. 
—Blanton v. Wheeler & Howes Co., Conn., 99 
Atl, 494, 

77.——Workmen’s Compensation Act. — Com- 
pensation held not recoverable under Work- 
men’s Compensation Act, for death of brewery 
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fireman, forced to walk some distance through 
heavy snowfall to work, which exhausted and 
wet him, and to work extra long shift there- 
after, exposed to changes of temperature, sub- 
sequent to which he contracted pneumonia, from 
which he died—Linnane v. Aetna Brewing Co., 
Conn., 99 Atl. 507. 


78. Mortgages—Priority—A purchase-money 
mortgage executed at the same time as the deed 
to the mortgagor, has priority over a mechan- 
ie’s lien for services rendered as an architect 
at the request of the purchaser before the deed 
and mortgage were executd.—Weinstein  v. 
Montowese Brick Co., Conn., 99 Atl. 488. 


79. Municipal Corporations—Dedication of 
Street.—The grading by a city of a dedicated 
and publicly used street constitutes an assump- 
tion of control and invitation to use it as a 
street, which it is bound to keep reasonably 
safe for travel—Chance v. City of St. Joseph, 
Mo., 190 S. W. 24. 


80. Instructions.—In a prosecution for vio- 
lation of motor vehicle law in failing to stop 
and give name, ‘address, etc. after causing 
injury to another automobile, instructions that 
unless the jury believed beyond a reasonable 
doubt defendant knew that other automobile 
had been injured, he must be acquitted, held 
properly refused.—Woods v. State, Ala., 73 So. 
129. 





81. Negligence—Res Ispa Loquitur. — Con- 
tractual relationship between the parties is not 
essential to the application of the rule of res 
ipsa loquitur—Bloom v. City of Cullman, Ala., 
73 So. 85. 

82. Principal and Agent—Respondeat Superi- 
or.—Where defendant gave a written order for 
flour to plaintiff's agent to be charged to agent 
to whom defendant had sold an automobile, 
and plaintiff, without notice, shipped under a 
forged order, directing shipment direct to de- 
fendant and defendant received the flour believ- 
ing it had been charged to the agent, held, that 
plaintiff must suffer loss caused by its accredited 
agent.—Felder v. Acme Mills, Miss., 73 So. 52. 

83. Railroads—Interstate Commerce Commis- 
sion.—Interstate Commerce Commission has no 
power to order a carrier to furnish oil tank 
ears by Act June 29, 1906, amending Act Feb. 4, 
1887, § 1, though by § 12 as amended by Act 
March 2, 1889, the commission was required to 
enforce the act, and by § 13 as amended by Act 
June 18, 1910, was given power to enter orders 
regarding regulations or other practices.— 
United States v. Pennsylvania R. Co., U. S. S. C., 
37 Sup. Ct. 95. 

84. Regulation of Speed.—aA statute regu- 
lating speed of carriage of live stock is proper 
exercise of police power, if reasonable and prac- 
tical in its operation, and not imposing an undue 
burden on the carrier.—Davison v. Chicago & N. 
W. Ry. Co., Neb., 160 N. W. 877. 

85. Sales—Bill of Lading.—Terms of contract 
of sale, “Cash, less 1% per cent ten days,” means 
that payment within ten days shall be treated 
as cash, and give no right to attach draft to be 
paid before delivery of bill of lading.—Hazel 
Hill Canning Co. v. Roberts Bros., Md., 99 Atl. 
424. 





86.——Conditional Sale.—Where defendants, 
who obtained possession of a motor car under a 
conditional contract of sale, defaulted in pay- 
ments, held that, seller being entitled to repos- 
session, his measure of damages was value of 
the use of the property as estimated by the mar- 
ket price of such use during the period of rea- 
— detention.—Evans yv. Kloeppel, Fla., 73 


87. Delivery.—If goods are sold to be de- 
livered by the seller at the residence or place 
of business of the purchaser, a delivery to the 
earrier is not a delivery to the purchaser.— 
Robbins v. Brazil Syndicate R. & B. Co., Ind., 
114 N. E. 707. 

88. Description of Property.—A lien note 
on a horse reading, “For dark brown gelding, 
22 load 25, No. 958, six years old, weigh 1300, 
star, this day conditionally sold and delivered 
by Johnson and Fifield Co. to Barney Levett,” 
sufficiently described the horse to be good 











against innocent purchaser.—Rogers vy. Whitney, 
Vt., 99 Atl. 419. 


89. Evidence.—Where buyer paid seller cer- 
tain amount as part of price of automobile, 
which seller was to put in running condition, 
such’ payment was not conclusive evidence of 
its acceptance by seller.—Lane v. McLay, Conn., 
99 Atl. 498. 


90. Excuse for Nonperformance.—A letter 
from the buyer confirming a sale made by tele- 
gram, but mentioning a better grade of goods, 
does not excuse the seller from performing his 
part of the contract as originally entered into. 
—Crenshaw Bros. Seed Co. y. Rauch, Miss., 73 
So. 53 

91. Rescission.—In action for price of mer- 
chandise, where defendant alleges recission for 
breach of warranties, directions of plaintiff’s 
agent to defendants to keep the merchandise, 
endeavor to sell it, and that defects would be 
adjusted, while an important circumstance in 
determining whether defendant had elected to 
rescind within a reasonable time, did not war- 
rant defendant in retaining merchandise an 
indefinite length of time before electing to re- 
scind.—Fred S. Todd Shoe Co. v. Pierce Shoe Co., 
Ia., 160 N. W. 827. 

92. Specifie Performance—Evidence.—A _ de- 
cree of specific performance of a land contract 
may be denied the vendor where he misled the 
vendee as to the quantity to be conveyed, though 
he acted innocently.—Bentley v. Space, Neb., 160 
N. W. 887. 

93. Telegraphs and Telephones—Mental Suf- 
fering.—In an action for damages for delay in 
transmitting a telegram, in absence of allega- 
tion that plaintiff incurred expense as a prox- 
imate cause of defendant’s negligence, he could 
not make such damage basis of claim for men- 
tal anguish.—McLendan v. Western Union Tele- 
graph Co., Ala., 73 So. 120 

94. Vendor and Purchaser—Evidence.—Where 
vendor, who conveyed land to two, one of whom 
disposed of his share, informed purchaser from 
original grantee that vendor’s lien was dis- 
charged, such purchaser was warranted in as- 
suming that it had been satisfied by his grantor, 
who was primarily liable for one-half the pur- 
price.—Wolford v. Bias, W. Va., 90 S. E. 

io. 











95. Rescission.—Where townsite company 
sold lots, stating a railway would build its depot 
opposite the lots, the buyer held not entitled to 
rescind when the railway located its depot else- 
— City Co. v. Rogers, Tex., 190 S. W. 

96. ,Wills—Deed.—An instrument in form of a 
deed to land, “to take effect only after the death 
of” the grantor, held testamentary in character, 
one pet a deed.—Simpson v. McGee, Miss., 73 





97. Heirs.—Where a testator devised his 
land to one for life, remainder to his children 
or the legal representatives of such as are dead, 
the expression “legal representatives” is equiva- 
lent to the word “heirs.”—In re Bair’s Estate, 
Pa., 99 Atl. 471. 

98. Power.—Where a widow had power 
under her husband's will to seli land necessary 
for her support, her failure to set out such 
power in her deed did not avoid the deed; it 
appearing that the sale was reasonably neces- 
sary for her support.—Sparhawk v. Goldthwaite, 
Mass., 114 N. E. 718. 

99. Power of Appointment.—Under a will 
devising to testator’s surviving wife and to her 
children by testator all his property, both real 
and personal, and appointing her executrix, and 
giving her power to sell and convey realty by 
warranty deed and to use proceeds for her own 
benefit, she was authorized to convey realty.— 
Thurman vy. Symonds, Ark., 190 S. W. 106. 


100. Remainder.—A will devising personal 
property and household goods to testator’s wife 
and his real estate to his wife and his son for 
life, with remainder to his son’s bodily heirs 
after payment of just debts, gives testator’s 
debts precedence over both life estates and re- 
mainders.—Todd’s Ex’r vy. First Nat. Bank, Ky., 
190 S. W. 468. 
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